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Inttfii States (Enurt nl Appeals 

Fob the Second Circuit 
Nos. 74-133G and 74-1495 


Lorenz Schneider Co., Inc., 


Petitioner, 


—against— 

National Labor Relations Board, 

Respondent. 

on petition for review and to set aside and cross- 
application for enforcement of an order of 

THE NATIONAL LABCR RELATIONS BOARD 

-—- " 

BRIEF FOR LORENZ SCHNEIDER CO., INC. 


Preliminary Statement 

The Decision and Order of the National Labor Relations 
Board which is the subject of this appeal was rendered by 
a three-member panel of the Board (Chairman Miller and 
Members Fanning and Penello) and is reported at 209 
NLRB No. 1G (Feb. 22, 1974, as amended Feb. 27, 1974). 
The Board’s Decision on Review in the “underlying rep¬ 
resentation case was rendered by the same panel and is 
reported at 203 NLRB No. 45 (April 2o, 19<3). 

* Pursuant to Section 9(d) of the National Labor Relations Act, 
oq IJSC 5159(d), the record in the representation proceeding 
is part of the record before the Court on its review ot the Boards 
order in the unfair labor practice proceeding. 
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Statement of the Issue 

Whether, based upon the evidence—indeed, upon the 
factual findings made by the Board itself—and in light of 
the applicable case law, the distributors involved in this 
proceeding are “independent contractors” within the mean¬ 
ing of Section 2(3) of the National Labor Relations Act, 
29 U.S.C. §152(3); and thus whether the Board’s orders 
certifying, and directing the Company to bargain with, a 
representative of such distributors were improperly issued? 

Statement of the Case 
Nature of the Case 

On this appeal, Lorenz Schneider Co., Inc. (the “Com¬ 
pany”) petitions for review and to set aside, and the Na¬ 
tional Labor Relations Beard seeks enforcement of, a deci¬ 
sion and order of the Board, concluding that the Company 
had engaged in certain unfair labor practices and directing 
it to bargain with an organization known as the Indepen¬ 
dent Routemen’s Association (“IRA”) with respect to the 
terms and conditions of employment of a group of 52 “dis¬ 
tributors.” 

Seven yeuis ago, and with the approval of the union then 
serving as their collective bargaining agent, the individuals 
involved here (or their predecessors) voluntarily sought 
and explicitly agreed to give up their status as “employees” 
and embark upon their own business ventures ns “indepen¬ 
dent contractors.” The principal issue to be determined in 
this proceeding is whether, as the Board concluded, these 
distributors (who purchase certain products from the Com- 
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pany which they resell for a profit to retail lood stores) 
have somehow again become “employees” within the mean¬ 
ing of Section 11(3) of the NLRA, 29 U.S.C. §152(3). 

If, contrary to the Board’s conclusion, these distribu¬ 
tors are “independent contractors,” the unit consisting oi 
such distributors as certified is inappropriate, and the 
Board’s bargaining order must be set aside. 

The Proceeding» Before the NLRB 

Following a hearing conducted on various dates during 
the period Mav-August 1972, the Regional Director for 
Region 29 issued a Decision and Direction of Election, 
dated October 3, 1972. 

Although the findings set forth in that decision clearly 
support the Company’s assertion of independent contractor 
status (and although its author himself noted the presence 
of at least “certain factors which are usually associated” 
with such status, 377a*) the Regional Director concluded 
that the distributors were “employees” within the meaning 
of the Act.** 

Apparently finding “compelling reasons” therefor,*** 
the Board granted review with respect to the questions 

* Numerical references followed by "a refer to pages of the 
Joint Appendix. 

** Significantly, the Regional Director’s decision was issued prior 
to the Hoard's decision in (lol<l Medal Baking Co., Inc., 199 NLRR 
No. 132 (Oct. 27, 1972), in which distributors, subject to greater 
control than the distributors here, were held to be independent 
contractors. The Hoard’s failure to follow or meaningfully distin¬ 
guish Hold Medal is discussed more fully below. .See pp. 47-50, 
infra. 

*** See 29 C.F.R. §102.67(c), which sets forth the narrow 
grounds upon which the Hoard grants review of Regional Director 
decisions in representation cases. 
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concerning the status of the distributors. With one signif¬ 
icant exception,* its decision on Review affirmed the Re¬ 
gional Director’s findings and conclusions. 

Subsequently, the IRA received a majority of the votes 
cast in the ordered election, and was certified as the dis¬ 
tributors’ exclusive bargaining representative. When the 
Company refused to bargain, the IRA filed a charge under 
Sections 8(a)(5) and (1) of the Act, which laid the founda¬ 
tion for this appeal. 

After issuance of a complaint, the General Counsel moved 
for summary judgment, and the proceeding was transferred 
to the Hoard. On February 22, 1974, the Hoard issued its 
Decision and Order granting the General Counsel’s motion 
and directing the Company to bargain with the IRA. 

While the General Counsel’s motion wo.s pending, there 
was submitted to the Hoard a ruling issued by the Internal 
Revenue Service (“IRS”) concerning the status of the dis¬ 
tributors for federal employment tax and income tax with¬ 
holding purposes. The IRS, applying a “right to control” 
test,** concluded (based on information supplied by the 

* The Board found erroneous the Regional Director’s conclusion 
that the distributors were restricted from carrying any products 
other than those sold to them by the Company. According to the 
Board, the record established that the distributors were free to 
carry and sell other products, so long as such products did not com¬ 
pete with the Company’s products. (.‘l!*7a,| The evidence clearly 
establishes that the distributors have exercised this right and have 
in fact sold such other products. [See 53a-54a.] 

** According to the IRS ruling, “an employer-employee relation¬ 
ship exists when the person for whom services are performed has 
the right to control and direct the individual who performs the ser¬ 
vices, not only as to the result to be accomplished by the work, but 
also as to the details and means by which that result is accom¬ 
plished.” [45(ia-457a. J 
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Company and ton distributors) that the distributors were 
not employees. 

In its decision of February 22, 1074. the Board declined 
to follow the IBS conclusion because, inter the ruling 
“made no mention of either our [i.e., the Board’s] Decision 
or the record developed in the representation case and there 
is no indication that IKS had any knowledge of them . . . .” 
[467a-4G8a.] 

On February 27, 1074, the Board issued an order amend¬ 
ing its Decision and Order of February 22. In this amend¬ 
ment, the Board acknowledged receipt of a copy of a letter 
written by the Acting Chief, Individual Income Tax 
Branch, of the IKS, stating that, at the time of its ruling, 
the IRS had in fact been aware and was in possession not 
only of the Board’s Decision on Review in the representa¬ 
tion case, but also of a so-called “book of procedures,” an 
exhibit upon which tin* Board had heavily relied. 

The Board’s response tc this conflict between two agen¬ 
cies of the federal government was simply to delete that 
portion of its February 22 Decision which suggested that 
the IKS had lacked any knowledge of the NLRB proceed¬ 
ings.* * 

The Company’s petition for review and to set aside the 
Board’s Decision and Order, as amended, was filed in this 
Court on March 13, 1074. The Board’s cross-application 
for enforcement was filed on April 22, 1074. 


* See 47!)a-480a; 4<ila. 

••Strangely, in light of tin* IKS correspondence it had received, 
the Hoard continued to rely upon the Service’s failure to “mention’’ 
the NLRB proceedings as‘one of the reasons for refusing the IKS 
ruling deference. (Compare 4ti7a-4(»8a with 47!)a-480a.) 




Statement of Facts 


Preliminary Statement 

The individuals whose status is now in controversy were 
—until 1967—undisputedly “employees.” Known until then 
as “route salesmen,” they operated the (Company-owned) 
vehicles in which the Company’s franchised products were 
delivered to its retail customers. The route salesmen were 
represented by Local 80*2 of the International Brotherhood 
of Teamsters and their terms and conditions of employ¬ 
ment were prescribed by a collective bargaining agreement. 

In 1967, following collective bargaining negotiations 
which were marked by lengthy strikes, the agreement with 
Local 802 was amended, and the Company secured the right 
to sell its customer routes to those employees desiring to 
purchase them. This marked a fundamental alteration in 
its method of operations. 

As is shown more fully below, this change was clearly 
intended—by the Company, hv Teamsters Local 802, the 
former collective bargaining agent, and by the route sales¬ 
men themselves—to accomplish a change in the status of 
the route salesmen from employees to independent con¬ 
tractors. 

Commencing in or about February 1967, and with Local 
802’s concurrence, most of the Company’s then route sales- 
men-employees entered into individual distributorship 
agreements by which they purchased—for sums in the 
neighborhood of $20,CH)0— the exclusive right to sell and 
service the Company’s former customers. Each of these 
agreements—and similar agreements executed by others 
since 1967—expressly declared that the purclmsing-dis- 
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tributor was to be an independent contractor. Each spe¬ 
cifically negated the continuation or creation of an em¬ 
ployer-employee relationship. Upon each such purchase, 
the distributor gave up his union membership (with the 
Teamsters’ concurrence) and collected his accumulated 
share from the < ompany’s profit-sharing plan. 

Since this fundamental change was effectuated in 1067, 
Local 802 has not asserted any rights of representation 
with respect to the individuals whose status is in dispute, 
although that Union continues to represent and has con¬ 
tinued to attempt to organize others employed by the 
Company, including route salesmen who have remained or 
are “employees,” Indeed, Local 802 was given notice of 
the representation proceedings conducted in this case and 
did not appear. 

Moreover, from 1967, when the initial distributor ar¬ 
rangements were made, until 1072, when this proceeding 
was commenced by the IIIA, the record reveals no change 
in the Company’s method of operation. Indeed, several of 
the individuals who, by this proceeding, demand the col¬ 
lective benefits of union representation are the same per¬ 
sons* who, seven years ago, willingly surrendered those 
benefits and voluntarily assumed independent contractor 
status—apparently for the prospect of greater individual 
financial gain. 

We recognize, of course, that it is the facts of the rela¬ 
tionship between the distributors and the Company—the 
degree of the Company’s “control” over the manner and 
means by which the distributors perform their services— 
that will control the judgment reached as to their status. 
And we will show that the administrative conclusion on this 




• See 216u-217u. 
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issue has no substantial basis in the facts adduce 
indeed, contradicts the facts as found. 

But, in addition, we submit that this Court should i 
regard—as the Board disregarded entirely—the eq 
basis upon which the Company’s assertion of indej: 
contractor status also rests. Seven years ago, pel 
openly and directly bargained for and obtained fr 
duly authorized collective bargaining representative 
individuals here involved (or their predecessors) th 
to conduct its business in a certain manner—a manne 
edly different from the way its business had histi 
been conducted, and one which enabled the aspiring 8 
bitious among the employees to embark upon indej 
business ventures of their own. There is absolutely n 
tion that the jmrties to that bargain—including se\ 
the individuals in whose behalf the present proc 
were initiated—intended and agreed that those w 
been “employees” would and did become “indepemh 
tractors.” On the basis of the record, we submit th* 
is no reason why this bargain should now be dishorn 

The Condition* of the Employment of Route Sale»mei 
Before the Collectively-Bargained Change 
in Their Statu* 

The Company is, and has been for many years, 
called “key” dealer or franchised distributor in j 
the New York Metropolitan Area for snack food j 
with well known brand names ( e.g "Wise” jiotat 
“Old London” and “Quinlan” jiretzels). [See 374a; ] 

The Company jmrchases these products from inde 
manufacturers, warehouses them in two Long Islan 
ties, and provides for their resale to retail food store 
25a, 54a.] 

f 

I 
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Prior to 1967, the Company distributed snack food prod¬ 
ucts directly to the retail outlets within its franchised dis¬ 
tribution area, employing a group of route salesmen who, 
by the use of Company-owned trucks, made deliveries to the 
customers whose business the Company had secured. [45a, 
80a.] 

As we have noted, these route salesmen, undisputed^ 
“employees” within the meaning of the Act, were repre 
sented for purposes of collective bargaining by Teamster* 
Local 802 [80a, 81a-S2a], and the nature and details of then 
relationship with the Company were collectively bargains 
and prescribed by an agreement between their Union am 
the Company. 

Under the collective bargaining agreement [346a et s< q. 
route salesmen employees were gwiruntecd a basic weekl; 
wage plus a certain percentage commission of sales. [348s 
350a.] In addition, the salesmen were entitled to speeifie 
monthly bonus payments dependent upon their averag 
weekly sales, and the Company again fluaranteed that a eei 
tain amount of bonuses would be paid to each employee no 
withstanding his failure actually to “earn” such bonuses b 
attaining a certain level of sales. [349a-352a.] 

Further, the collective agreement provided the roui 
salesmen with vnrious fringe benefits. Thus, they were ei 
titled to a certain number of paid “sick days’ per >ei 
[355a]; had contributions made by the* Company on the 
behalf to a union welfare plan [355n-356a]; participated 
certain profit-sharing arrangements [356a]; and receive 
pay when called for .jury duty. [363a-364a.] 

Prior to 1967, the work schedule of the route salesim 
was also carefully structured by the collective burgainii 
agreement. Route salesmen were required to work a h\ 
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(lay week, and daily to service the Company’s retail, custom¬ 
ers to the Company’s satisfaction. [365a.] They were en¬ 
titled to certain, specifically designated paid holidays, but 
only if they worked the day preceding and the day following 
each such holiday. [358a-35i)a.] Route salesmen received 
vacations, the length of which were prescribed by the collec¬ 
tive agreement and which varied depending upon length of 
service. They could not select vacation periods freely, but 
rather were required to choose vacations according to sen¬ 
iority. [356a-358a.] 

Prior to 1967, all route salesmen were assigned a pre¬ 
scribed “route” comprised of various retail accounts. When 
a route became open, the Company was required by the col¬ 
lective bargaining agreement to post such routes for bid¬ 
ding by the salesmen employees. [361a-362a.] Thus, for ex¬ 
ample, one route salesman, originally assigned to Manhat¬ 
tan, subsequently “bid on” (on the basis of seniority) and 
secured what apparently were to him more attractive routes 
in other parts of the New York Metropolitan Area. [231a- 
233a.] 

The route salesmen, who were required to wear uniforms 
furnished by the Company [360a], made deliveries to the 
Company’s retail customers by the use of Company-owned 
trucks, and were forbidden from using these trucks for tin* 
purpose of selling any items other than those designated by 
their employer. [365a.] 

Finally, route salesmen were subject to close and continu¬ 
ous supervision and control by the Company. It was ap¬ 
parently not unusual for a supervisor frequently to accom¬ 
pany a salesman upon his route [242a], and whether a 
salesman employee would be accompanied was a decision 
made by his supervisor. As one IRA witness put it, prior to 
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19G7 the salesmen had “no sav” in the matter. [232a-253a.] 
Supervisory personnel went with the salesmen iito the 
retail stores themselves, assisted the salesmen in keeping 
records, and sought to solicit additional display space lor 
the products delivered by the route salesmen. [I<3a-lt4a, 
200a-201a.] In sum, these supervisors “were completely 
responsible lor the [sales]men, lor their activities on the 
route.” [201a.] 

Prior to 1967, then, it is clear that the Company pos¬ 
sessed and exercised the right to control the manner and 
means by which the route salesmen performed their serv¬ 
ices, as well as the result sought to he attained—increased 
sales of the Company’s franchised products. 

The Strikes hy Local 802 uiul the Company's Bargained-for 
Right to Sell Its Customer Routes 

As it is clear that in the years prior to 1967 the* Company 
conducted its distribution business by the use of “employ¬ 
ees,” so it is dear that in 1967 a significant and fundamental 
change in its method of operations occurred—a change 
which, as even the Regional Director recognized, brought 
with it at least some sort of a “change in status” of the 
individuals involved here. [371a.] 

During its 1967 collective bargaining negotiations with 
Local 802, the Company proposed that it be given the right 
to offer to sell its customer routes to the then-employed 
route salesmen who would, upon the acceptance of such 
offer, become independent contractor-distributors. [See SOa, 
81a-83a, 83a-86a, 364a. J* This proposal was apparently one 

* Although the record is not clear as to the exact reasons for 
the Company's proposed change in operations, the collective bar¬ 
gaining agreement between the Company and Local 802 records 
the parties' recognition of significant changes in the retail food 
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of the factors which led to a lengthy strike by the employees, 
including the route salesmen, represented by Local 802. 
[82a-83a.] 

Ultimately, the Company and Local 802 reached an agree¬ 
ment which accorded the Company the right it had sought. 
That agreement authorized the Company to effect a “change 
in its method of distribution by the sale of routes to its 
route salesmen,” and contemplated that the Company and 
each route salesman who elected to purchase a route would 
enter into an “individual distributor agreement,” the terms 
of which could be negotiated directly by the Company “with 
interested salesmen and their respective attorneys.” [304a.] 

Although the Board concluded that the Company “re¬ 
quired its route salesmen to execute distributorship agree¬ 
ments” [3!)!)a*J, it is clear that no such “requirement” was 
imposed. The collective bargaining agreement provided 
for continued union-management discussions “relative to 
those route salesmen who hare not purchased their routes 
and who remain in the bargaining unit ” [36f>a], and there 
were, in fact, route salesmen who declined the Company’s 
offer and continued to be represented by the Union. [86a.] 
Indeed, one of the distributors himself testified that the 
route salesmen “had the option” to remain employees or 


busines and “the appropriateness of considering changes in de¬ 
livery, merchandising and compensation methods” as a result 
thereof. [352u-353a.] The Company’s desire to sell its routes was 
also the subject of much litigation, in which it appeared that at 
least several route salesmen were intent upon becoming independent 
businessmen despite their union’s initial and active disapproval. 
See Chupka v. Lore m-Schm vie r Co., 12 N.Y. 2d 1, 233 N.Y.S. 2d 
929 (1962). 

* Unless otherwise noted, emphasis in quoted material has been 
supplied. 
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to buy routes ami become independent contractors. [21 (»a.] 
Those exercising tbe option were, in the words of another 
distributor who now claims status as an employee so as to 
add to the benefits of his proprietorship the benefits (and 
immunities) of collectivism sacrificed years ago, . . . 
union men who ran their routes ami then purchased their 
routes.” [215a.] 

And that these former “union men who ran their routes 
and then purchased their routes” regarded themselves as 
occupying a new status following such purchase is made 
clear by their subsequent conduct. 

A few months after certain routes were sold, Local 802 
conducted another strike of the cm ploy ecu represented by 
it—and that strike was joined by the route salesmen who 
had declined to purchase routes, but not by those former 
route salesmen who had become “distributers. |85a-80a.] 

Significant also is the fact that, although Local 802 has 
continued to represent the Company s employees and, 
indeed, has attempted to organize additional members of 
the Company’s work force*—it has not since 1007 asserted 
the right to represent any of those former route salesmen- 
employees who purchased routes and thereby became inde¬ 
pendent distributors. [85a, 80a-87a.J 

The Sale of Routes to the Route Salesmen and the Execution 
of the Independent Distributor Contracts. 

Following its agreement with Local 802, and in or about 
February 1007, the Company commenced negotiations with 
individual route salesmen respecting their purchase of 
routes. As we have already noted, the route salesmen were 


See 5a-17a. 





14 


encouraged by the collective agreement to retain their own 
individual counsel [3G4a], and they apparently did so. 
[241a, 243a-245a. J * 

The individual agreement entered into by each distribu¬ 
tor gave the distributor the exclusive right to sell and de¬ 
liver products to a designated group or “route” of retail 
accounts and such other accounts within the Company’s 
franchised area as he could develop. The purchase price 
for each such route was calculated by multiplying the aver¬ 
age weekly sales on the route by a given factor [371a], and 
the total price for each route seems generally to have ex¬ 
ceeded $20,'*00. [217a-218a,259a.] 

As the Regional Director found, the purchasers of routes 
from the Company have each made “large initial down pay¬ 
ments.” [371a.J The record in fact indicates that the small¬ 
est down payment ever accepted by the Company has been 
$4,500, and, indeed, that one purchaser of a route paid the 
full purchase price in cash. [38a-39a.] In addition to the 
down payment, each distributor was required to execute 
an interest-bearing promissory note, secured by a chattel 
mortgage, for the unpaid balance. [372a.J 

Over the years since 19G7, six different, but essentially 
identical, forms of distributorship agreements have been 
used. Each agreement specifically negates the creation of 
an employer-employee relationship and explicitly records 
the parties’ agreement as to the independent contractor 
status of the distributor-purchaser. The following language 
is contained in each agreement: 

•One IK A witness said lie had been given six months’ notice of 
his right to purchase a route and that he had consulted and re¬ 
viewed the proposed distribution contract with an attorney who 
accompanied him to the closing. [243a-245a.] 






“The Distributor agrees that the Dealer [i.e., the Com¬ 
pany] shall not he liable for any act or acts of the Dis¬ 
tributor, nor shall the Distributor bind or attempt to 
hind the Dealer in any manner, and nothing herein 
contained shall he construed as creating the relation¬ 
ship of Employer and Employee between the parties, 
that the Distributor shall be deemed at all times to be 
an independent contractor.” * 

The distributorship agreement describes the Company 
as a “franchised dealer” for “several specialty iood prod¬ 
ucts” with "an established business with customers such 
as chain stores, co-operative associations and independently 
owned stores” in its franchised area, and records the pur¬ 
chaser’s desire to become a distributor for the sale of such 
products. [205a, 305a.] 

The agreement obligates the Company to sell merchan¬ 
dise to the distributor at “prices listed” for the distributors, 
and recites the distributor's undertaking "to use his best 
efforts to distribute, procure sales for, to obtain increased 
space, new accounts, to merchandise and otherwise to in¬ 
crease the volume ot sales” of the Company s franchised 
products. [207a, 307a.] With respect to the distributor’s 
resale of such products, the agreement provides specifically 
that the distributor “is free to establish his gross profits.” 
[208a, 308a.] 

The distributorship agreement clearly contemplates and 
permits the distributor’s solicitation of new accounts within 
the Company’s franchised area. [See 207a, 307a.] More¬ 
over, the distributor is free to sell off some or all of the 

* See, < .</., 2!)8a, 308a. The reeord indicates that the cited forms 
of agreement are those most recently in use. Sec ,il8a-31.la. 
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customers purchased (and/or added) at any time to an¬ 
other distributor or to ‘‘an accredited buyer” [2951a, 309a] 
—a right that would of course encourage distributor solici¬ 
tation of new customers which in turn would enlarge the 
Company’s sales.* 

In the event of a sale by the distributor of his entire 
route, the distributor agrees “not to re-enter a business of 
distributing the same or like products for a period ot one 
(1) year, to customers serviced by him.” [303a-304a, 314a.] 
The agreement contains no restriction upon the distribu¬ 
tors’ sale of other products, save only those in “direct com¬ 
petition” with those purchased from the Company. [301a, 
311a.] 

The distributorship agreements are terminable by the 
Company only upon certain specified conditions, and pro¬ 
vide that disputes which cannot be amicably resolved may 
be submitted by either party to final and binding arbitra¬ 
tion. [300a-303a, 310a-313a.] # * 

The agreements provide no guaranteed '.mounts of com¬ 
pensation to tin* distributors; grant no rights to vacation, 
sick days, or other forms of “fling** benefits”; contain no 
provisions with respect to their schedule of work; and, in 
general, are silent with respect to the day-to-day operations 
of the distributors’ business. 

The agreements do reflect an undertaking by the distrib¬ 
utors to “abide by” the Company’s so-called “Book of Pro- 

* The agreement suggests another reason why such "sell-offs” 
would be favorably regarded by the Company—and that is beeause 
they would likely produce funds enabling more rapid payment of 
the purchase price balance. [See 296a.] 

## Six contracts entered into by distributors in 1967 did not con¬ 
tain arbitration clauses. [See 13.'>a-136a, 315a.] 


i 




cedures” [30ia, 314a], a matter made much of by the 
Board. [See 39Sa-399a, n. 3.] 

As is shown more fully below, the provisions of this 
procedure book (as the Board itself, at least paitiallj, 
acknowledged) are hortatory. They are no more than sug¬ 
gestions based upon the Company’s long experience in the 
snack food business—suggestions which, in any e\ent, ha\e 
been disregarded by the distributors. The non-mandatory 
nature of the Book of Procedures is confirmed by the dis¬ 
tributorship agreement. That agreement neither entitles 
the Company to terminate die arrangement, nor calls for 
the imposition of anv other penalty, on account ot a distrib- 
tor’s failure to “abide by” the procedures. 

In sum, the distributorship agreements provide for the 
acquisition—for large sums of money—of a valuable and 
transferable proprietary right. Kxcept in the most general 
terms, the agreements leave the manner in which that right 
is to be pursued within the distributor’s discretion. And, 
as we show in the following sections ot this brief, the actual 
conduct of the relationship between the distributors und the 
Company has preserved the independent contractor status 
explicitly intended and created by the distributorship agree¬ 
ments. 

The Pretence in the Record of All Criteria Critical to the 
Conclusion of Independent Contractor Status. 

Many of the findings made by the Regional Director and 
affirmed by the Board support our contention as to the 
independent contractor status of the distributors. Indeed, 
substantial portions of the Regional Director’s Decision 
were needed simply to recite those “positive” findings. 
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In our view, the Board's conclusion bears no logical re¬ 
lationship to these findings or to the plethora of other fac¬ 
tors favoring independent contractor status. As we show 
below, the distributors function in all critical respects as 
independent contractors. 

The Distributor's Compensation. I'nlike their route sales- 
men-predecessors, the distributors involved in this proceed¬ 
ing receive no guaranteed compensation. 

A distributor's compensation or profit is the difference 
between what he pays the Company for the franchised 
products and what is charged the retail stores to which he 
resells. [111a.] While the distributorship agreements sug¬ 
gest that the usual mark-up or profit is approximately 
20%, the distributors are, by contract and in fact, free to 
establish their gross profits. [29Sa, 373a.] 

The Company makes no withholdings for taxes or any 
other standard payroll deductions, and pays no disability 
or workmen’s compensation premiums. [67a-6Sa, 374a.] 

The distributors receive no fringe benefits. [237a-239a.] 
Indeed, their participation in the Company’s profit-sharing 
plan terminated with their purchase of routes in 1007, at 
which time they received their appropriate shares. [251a- 
252a.] 

The Distributor's Proprietary Rights and the Entrepre¬ 
neurial Nature of His Easiness. The substantial down pay¬ 
ments of $4,000-$5,000 made by the distributors and the 
large financial obligations—usually in the area of $20,000 
—undertaken by them upon their purchase of routes sug¬ 
gest the acquisition of a valuable proprietary right and an 
accompanying unwillingness to surrender to the Company 
control of the manner in which that right is exercised. 


\ 
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The existence of this proprietary interest and the ad¬ 
vantages flowing therefrom are confirmed by the evidence. 
Thus, for example, the distributors have the right to “sell 
off” all or part of their routes to others. Although the 
distributorship agreements suggest that such sales may be 
made only to “an accredited buyer,” the record indicates 
that (whatever rights this language may give to the Com¬ 
pany which extends credit weekly to the distributors, see 
297a) no proposed sale of a route or part thereof has 
ever been prohibited. [78a-79a, 197a.] 

Distributors have frequently sold all or part of their 
routes to third parties at whatever price the market may 
bear. [78a-79a, 372a.] And the distributors have appar¬ 
ently profited handsomely as a result of such sales. Thus, 
for example, one distributor, whose total annual earnings 
in 1971 were about $14,000, sold certain of his accounts 
for $0,000. [240a-247a, 251a.] 

The record also makes clear that in servicing their ac¬ 
counts the distributors reap the benefits and are saddled 
with the burdens of the ordinary independent business man 
or entrepreneur. 

By increasing their volume of sales pursuant to the un¬ 
dertaking contained in the distributorship agreements, the 
distributors will, of course, increase their earnings. Simi¬ 
larly, the distributors’ freedom to sell other than the Com¬ 
pany’s franchised products—a practice permitted by the 
distributorship agreement and engaged in by at least some 
of the distributors [53a-54a]—enables them to better their 
compensation. 

Moreover, as the Regional Director noted 1373a], dis¬ 
tributors are free to solicit now accounts within the Com- 
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pany’s franchised area, and successful solicitation will also 
enlarge their profits. 

In addition, the distributors can and have increased their 
earnings by over-stocking products when special promo¬ 
tions are conducted by the manufacturers. During these 
special promotions, manufacturers reduce their prices to 
the Company and the Company, in turn, reduces its prices 
to the distributors. Although these promotional price re¬ 
ductions remain in effect for only limited periods, distribu¬ 
tors can, if they wish, buy at the reduced prices more mer¬ 
chandise than their customers have ordered. Indeed, at 
least one distributor has occasionally purchased a “trailer- 
ful” of such reduced-price goods, and sold the merchandise 
at the higher regular prices after the promotion has ended. 
If the distributors are willing to assume the business risk 
inherent in this procedure, they can, of course, reduce their 
effective costs and increase their profits. L7f)a-7Ga, llfia- 
llfia.] 

As the distributors may profit by their own efficiency 
and efforts, so must they pay a price for their indepen¬ 
dence. 

When a distributor buys from the Company more mer¬ 
chandise than he can sell, the Company policy ordinarily is 
not to accept the return of such surplus. On the occasions 
when returns of over-ordered products are permitted, the 
Company charges the distributor a fee for each case of 
goods returned. I lS4a-18(ia.] 

When a distributor extends credit to a retail account or 
accepts checks in payment (as it is the distributor’s pre¬ 
rogative to do), he—not the Company—bears the risk oi 
default and dishonor. [(i0a-62a, 2()7a, 37. r m-376a.] 


L 





When a distributor decides to so on vacation or simply to 
take a few days off, he may do so at any time. r374a.] And 
it is the distributor—not the Company— who is responsible 
for servicing the customers during these periods. As the 
Regional Director found, the distributors can hire their own 
vacation replacements or, for a fee and depending upon 
their availability, hire Company employees. [374a.] When 
a Company employee is hired, the earnings on the route 
during the period of the distributor’s absence are turned 
over to the distributor, not kept by the Company. [G!)a-70a.] 

The Distributor’s Obligation to Furnish the Essential 
Tools of Trade. Unlike the ordinary employee, and more 
like the independent businessman, it is the distributor and 
not the Company—who is charged with the responsibility 
for and expense of supplying the equipment necessary to the 
conduct of the business. 

The evidence is clear that the distributors must furnish 
their own trucks and may purchase (as approximately 30% 
have) or lease such vehicles from any source. [374a; 45a- 
4Ga.] 

Various items used by the distributors in connection with 
their sales (such as stands, shelving, and sales pads) must 
also be provided by the distributor himself. These items 
may be purchased from the Company, or may be—and have 
been—obtained by the distributors from other sources. 
[51a-52a.] 

While the Company maintains warehouse facilities, it 
does not require the distributors’ use thereof. In fact, as the 
Regional Director found [375a], at least two distributors 
maintain their own warehouses and receive products di¬ 
rectly from the manufacturers. [55a, ‘JOGa.J Distributors 
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who elect to use the Company’s warehouse are required to 
pay a fee therefor [liOaJ, the amount of which has indeed 
been the subject of litigation between the Company and 
several distributors. [Il2a-113a.] 

Tin' Distributor's Control of His Own Schedule and Daily 
Activities and the Absence of Day-to-Day Supervision by 
the Company. The distributors have complete freedom with 
respect to the frequency and hours of their labor. [374a.] 
Unlike the situation prior to 1!)(>7 (when the collective bar¬ 
gaining agreement required route salesmen to work five 
days per week), the distributors’ time is their own. There 
is no fixed schedule of days per week or hours per day. 
Vacation and days off can be taken at any time; no permis¬ 
sion from or-arrangement with tin* Company is necessary. 
[374a; <>3a-(i4a, (ifia, (ifJa, lflla, 21Sa. ] 

Indeed, the individual purchaser of a route need not him¬ 
self ever work at all. As the record makes clear, a distribu¬ 
tor may hire other individuals to do the work for him, and 
some distributors have in fact done so. According to the 
testimony, there is no requirement that the Company even 
interview the individuals so hired. [66a.] 

The Boa-d found also that “there is no day-to-day super¬ 
vision of the ustributors” by the Company. [374a.] Nor 
does tin* Company require that retail stores be serviced in a 
particular order or on a particular day. [7Ga-71a.]* 

Unlike the situation prior to 1!K»7, when Company super¬ 
visors “rode” with the route salesmen whenever and as fre¬ 
quently as the supervisors wished, Company personnel 


* We deal below with the erroneous administrative conclusion 
[374a, 3!IMa-3!t!la, n. 3] that the distributors “must” service each 
account at least once each week. 



(known as “Distributor Representatives” or “DR’s") now 
accompany a distributor on his route only upon the distribu¬ 
tor's request. [2<ia-27a, 7:5a.] If the distributor requests 
assistance from the Company in pursuit of their mutual 
goal—increased sales of the Company’s franchised products 

_that assistance is provided by the DR, whose principal 

objective is to improve sales. L-7>a-2!)a, l,)3a-156a.] 

Upon a distributor's request or upon complaint from a 
retail customer, the DR may meet with and counsel the dis¬ 
tributor. But the suggestions made during these discussions 
are clearly that— suyyestions— and, according to the testi¬ 
mony of an IRA witness, the Company does not force or 
require the distributors to abide by such suggestions. 
[21<)a.] Indeed, the testimony shows that such suggestions 
have at times been completely disregarded. |7(ia-77a, 221a- 
222a.] 

The Company has no rules or regulations and issues no 
instructions with respect to the quantity of goods ordered 
and sold by the distributors. [Tjba.j Ordinarily, once the 
distributor establishes a relationship with a retail store, he 
is relied upon by the store management to review the store’s 
inventorv and make the judgment as to the quantity ot mei- 
elmndise needed. In other cases, the store managei iesei\es 
to himself the determination. If a retail account complains 
to the Company concerning the quantity of merchandise, or 
simply seeks additional merchandise and is unable to locate 
its distributor, the Company passes this information on to 
the distributor. It does not itself attempt to remedy the 
situation by delivering the requested merchandise directly. 
| lfda-152a, 247a-250a,] 

Th< Com putty's Lack of Control (her th(‘ Prices ('harped 
hy the Distributors. The distributors service two differ- 



ent types of retail accounts—“chain stores,” i.e., those as¬ 
sociated with large retail chains which arrange lor the 
purchase of products in large quantity through a central 
buying office; and “independents, ordinarily smaller re¬ 
tail operations, the individual proprietors of which purchase 
goods themselves. 

The Regional Director found that the distributors may 
set their own prices to independent customers [378a], and 
the record is clear that the distributors do in fact charge 
these independents whatever the traffic may bear. [187a- 
l!H)a, l!)8a, 200a.] When a manufacturer runs a special 
promotional campaign during which prices to the Company 
are reduced and such reductions are passed on to the dis¬ 
tributors, a distributor is free to grant to or withhold from 
his independent customers so much or so little ot these re¬ 
ductions as he sees fit. [74a.] Similarly, the distributors 
may grant or withhold customer rebates traditional in the 
industry. [l!)8a-200a.] The matter is simply one for bar¬ 
gaining between the distributors and their independent cus¬ 
tomers, who comprise about 60 c /r of the accounts serviced 
by the distributors. [f)3a, 7<>a-77a, 198a-200a.j 

With respect to chain stores, the situation is markedly 
different. As might be expected, the large retail chains, 
which buy in massive quantities and whose members may 
of course be located far beyond the Company’s franchised 
territory, operate through central buying offices. I hey 
negotiate directly with manufacturers with respect to the 
kind of goods to he purchased and the prices therefor. [74a- 
75a, 96a-100a, 106a.] 

The evidence is uncontroverted that the Company has 
absolutely no involvement in the price arrangements made 







between the chain stores and the manufacturer. [96a, 106a, 
187a, 204a.] The Company is told by the manufacturers 
what price has been set and this information is relayed by 
the Company to the distributors. [57a-59a, 97a-98a, 106a, 
182a-183a.] 

These price arrangements are the same during ordinary 
business periods and during special reduced-price pro¬ 
motional campaigns. The temporary price reductions 
(“TPR’s”) made during these promotions are set by the 
manufacturer without any consultation with the Company 
[202a-203a], and they are announced to the trade by ad¬ 
vertisements paid for by the manufacturer. [208a-209a.] 

There is, thus, no question that the distributors who 
service chain stores are subject to restriction with respect 
to the maximum prices they may charge. But this is a re¬ 
striction imposed on—not by—the Company. And this 
“fact of life" in the snack food industry affords the Com¬ 
pany no “control" over the distributors. Indeed, the Com¬ 
pany is as controlled and restrained as the distributors 
themselves. 

The Statu* in Which the Distributors Hold Themselves. 
As cannot reasonably be disputed, the purpose of the Com¬ 
pany’s 1967 change in operations was to switch from an 
"employee" to an “independent contractor" operation. And 
it is equally clear that the distributors continue to regard 
themselves as independent businessmen, not servants of 
an employer-master. 

As the record indicates, they treat themselves lor tax 
purposes as independent entrepreneurs. L211a-214a.] And 
this is a judgment, as we have earlier noted, explicitly ap¬ 
proved by the Internal Revenue Service, whose deterinina- 
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tion appears based upon application of the same “right to 
control” test purportedly applied by the NLRB. 

Even in this proceeding, the distributors have charac¬ 
terized themselves in a manner diametrically opposed to the 
status they seek to embrace. Thus, in the words of one TRA 
witness whose testimony we have already cited, the dis¬ 
tributors “were union men who ran their routes and then 
purchased their routes.” [215a.] Indeed, the president of 
the very organization which now demands representation 
rights testified that when he was a distributor (until March 
1972) he conducted the business “[a]s if it were my own.” 
[22a.]* 


Summary of Argument 

There can be no dispute that the fundamental change 
made by the Company in its method of operations in 1967 
was intended to effect a change in the status of the former 
route salesmen from “employees” to "independent contrac¬ 
tors.” This intention, openly stated by the Company, was 
shared with the route salesmen’s collective bargaining rep¬ 
resentative and the route salesmen themselves. Its effectua¬ 
tion was the result of agreement (both collective and in¬ 
dividual)—not Company-decreed fiat. 

Moreover, the evidence, as already discussed, reveals 
a plethora *' factors showing that the status which the 
parties int Mod to establish was in fact created and has 
in fact been preserved. 


•According to its Constitution and By-Laws, the IRA admits 
to membership “persons or firms or corporation* engaged in the 
sale anci distribution of confectionary and food products within the 
States of New York, New Jersey and Connecticut.” [26.’>a-2(>6a. ] 
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Notwithstanding; the presence of these factors, the evi¬ 
dence concerning the unequivocal intentions of the parties 
to the 1967 arrangements, and its own findings that estab¬ 
lish the accepted criteria for independent contractor status, 
the Board concluded that the distributors here involved 
were employees and were entitled to the kind of representa¬ 
tion they willingly foreswore seven years ago. 

As we demonstrate in Point 1 below, the Board’s con¬ 
clusion is contrary to its own findings and is not supported 
by substantial evidence. In certain respects, the Board’s 
conclusion is/fiaseq upon findings which are simply and 
clearly erroneous, lit other respects, it is based on evidence 
of isolated oWuirremX-s. which the Board utilized to “prove” 
a general pattern specifically rebutted by other testimony. 
In still other respects, the Board, while making the proper 
factual findings, misconstrued their significance in the pres¬ 
ent context. 

Most importantly, perhaps, the Board, while properly 
articulating the standard, thoroughly ignored its own “right 
to control” test. That test does not preclude a conclusion 
of independent contractor status simply because elements 
of control exist. It requires a careful analysis as to whether 
the principal’s control goes to the result sought to be 
obtained or the means utilized to accomplish that result. 

The Board failed to make this analysis. It failed to recog¬ 
nize that in the present case (as in most franchise arrange¬ 
ments), the Company and the distributors have a mutual 
objective—continued and increased sales of the Company’s 
products—and that the Company may (without infringing 
upon the distributors’ independent contractor status) exer¬ 
cise some degree of control over this objective. To the con- 


s. 



trary, the Board appears to have regarded any element of 
control—whether of result or means—as indicative of em¬ 
ployee status. This, we submit, is a patent misapplication 
of the appropriate standard. 

In Point II, we show that the result reached by the Board 
in this case conflicts markedly with decisions of the fed¬ 
eral courts in other similar, if not essentially identical, 
eases. Factors emphasized by the courts in other cases as 
indicative of independent contractor status are clearly 
present here. Indeed, the distributors are, it anything, 
less controlled than other individuals who have been found 
to be independent contractors. 

Finally, the Board failed to follow or satisfactorily to 
distinguish its own decision in Gold Medal Baking Co., 
lil!) NLRB No. 132 (Oct. 27, 1072), a case decided after the 
Regional Director’s determination here. If that determina¬ 
tion and tin 1 Board’s affirmance thereof is permitted to 
stand, the required consistency in the interpretation and 
administration of the Act will be disserved. 
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ARGUMENT 
POINT I 

The Board's Conclusion Is Nol Supported, But Is 
Rather Contradicted, by Its Own Findings Which Dem¬ 
onstrate That the Distributors Are Independent Con¬ 
tractors. 

A. The Company Has and Exercises No Control If ith Respect 
to the Prices Charged by the Distributors. 

Of prime importance to the Board was its conclusion that 
the Company “effectively controls the prices at which the 
distributors resell to retailers,” both chain stores and in¬ 
dependents.* 

Elaborating upon this conclusion in a footnote, the Board 
asserted that the Company “required” distributors, when 
servicing chains, “to abide by prices negotiated between the 
stores and the manufacturers . ..When distributors serv¬ 
iced independent stores, said the Board, the Company "sub¬ 
stantially controls their prices through the frequent adver¬ 
tisement in trade publications of price discounts on the 
distributors’ merchandise,” adding also that the Company 
“admittedly” does not consult the distributors prior to such 
advertising. [398a, n. 2.] 

* [398a.] The Board also concluded that most retailers serviced 
were chain stores and that Company practice was to segregate chain 
store routes from independent store routes. [398a. n. 2.] Both con¬ 
clusions are erroneous. The record shows that about 60% of the 
accounts serviced are independents and that at least several dis¬ 
tributors serve “mixed" routes, consisting of both chain and inde¬ 
pendent stores. (5:to, 210a, 230a, 254a.] Moreover, the record 
reveals no limitation on a chain store distributor’s solicitation and 
acquisition of new independent accounts. 




1. Distributors May Set Their Oun Prices to Independ¬ 
ent Stores. The Board’s conclusion concerning the Com¬ 
pany’s control of the prices charged by distributors to inde¬ 
pendent stores conflicts markedly with the findings made by 
the Regional Director, who found and explicitly stated that 
“the distributors may set their own prices to independent 
customers-” [378a.] 

Moreover, the premise of the Board’s conclusion with re¬ 
spect to the Company’s control of the prices distributors 
charge independent stores is demonstrably incorrect. 

According to the Board, the vehicle ol this “substantial 
control” is the Company’s frequent advertisement, without 
prior consultation, of price discounts. The fact ot the mat¬ 
ter, however, is that the. Com pony is neither the initiator nor 
the advertiser of these price discounts. It is the manufac- 
turer alone who decides whether, when, and by how much 
prices should be reduced. And it is the manufacturer who, 
as even the Regional Director found, places and pays for 
these advertisements. [375a.] 

Moreover, the Board misstates the nature ol these manu¬ 
facturer-placed advertisements in a significant way. Con¬ 
trary to the Board’s suggestion, these price discounts are 
never stated “as a specific price below the regular price. ’ 
|3!)8a, n. 2.] It is only the amount of the reduction that is 
advertised. [ 17fia-lH()a.J Thus, assuming art/uendo that the 
publicity given the discount and the prospect of competition 
effectively pressure the distributor into temporarily reduc¬ 
ing his price, the advertisements leave his regular price 
levels unaffected. Significantly, tin* Board says nothing 
about the independent store disti ibutor’s pricing arrange¬ 
ments during normal, non-discount times. Rather, it dis¬ 
cerns a general pattern of substantial control from what 
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the record reveals are only occasional periods of price re¬ 
ductions. [77a.] 

Finally, and notwithstanding these advertisements, the 
record is clear that the distributors charge their independ¬ 
ent customers whatever they can bargain for and grant or 
withhold discounts on the same basis. [378a; <4a, 18<a- 
l<H)a, l!)8a-200a.J Indeed, the Board’s decision implicitly 
acknowledges this by its reference to the instances where 
the distributor’s customers have, by threat of taking their 
business elsewhere, “effectively forced them to giant the 
discounts.” [398a, n. 2.] 

The absence of control over the distributors’ prices to 
independent stores renders irrelevant the Regional Direc¬ 
tor’s plaint that, in practical effect, these prices can vary 
by only a few cents. [378a.] The distributors involved here 
engage in a “penny” business. They sell potato chips not 
automobiles. And their practical pricing freedom is natu¬ 
rally limited by the nature of the product they market. 

2. The Company Does Not Control the Prices Charged, 
Chain Stores. The Board’s perception of Company control 
over prices to chain stores is similarly defective. While the 
distributors are constrained, the source of that constraint is 
not the Company, and so the restriction can neither contrib¬ 
ute to the Company’s “control” nor support the conclusion 
of employee status. 

The NLRB did recognize that the prices paid by chain 
stores are negotiated between the chains and the manufac¬ 
turers.* But the significance of this fact seems to have 

* Tlie Board suggests that the parties to these negotiations are 
the “stores" and the manufacturers. |398a. n.2.) The record indi¬ 
cates that it is the chain's buyer, rather than each member store of 
what may be a widely-dispersed chain, who negotiates the prices. 
[74a-75a, 96a-97a.] 
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escaped the Board, for its acknowledgment is coupled with 
the non-sequitur that the Company “require[s]” the dis¬ 
tributors “to abide by” the prices so negotiated. [3!)8a, n. 2.] 

It cannot logically he asserted that, absent a Company 
requirement, the distributors could charge chain stores 
more than tin; chain stores had agreed (with the manufac¬ 
turer) to pay. Thus, even assuming that such requirement 
existed, it would add nothing to the Company’s control of 
the distributor and cannot be regarded as an indicia of his 
employee status. 

There is simply no evidence that such a Company-imposed 
requirement exists, or if it exists, that its violation has 
exacted some penalty. And this is so for one very good 
reason. So far as the record reveals, a distributor has not 
exacted from a chain store customer a price greater than 
its chain has agreed to pay. 

Having no power in the matter ol chain store prices, the 
Company cannot control distributors with respect thereto. 

3. The Additional Findinys Made With Respect to Trices 
Do Not Support the Conclusion of Employee Status. The 
Regional Director found that the Company has “suggested” 
prices. [375a.] It is clear, however, that the prices “sug¬ 
gested” bv the Company are the prices suggested by the 
manufacturer, and that the manner of the Company’s sug¬ 
gestion is simply to puss on to the distributors the manutae- 
turer’s suggested prices. | See supra, pp. 23-25.] The Com¬ 
pany has and exercises no independent pricing control. In 
any case, and assuming that the Company can properly be 
considered as suggesting prices, the power of its suggestion 
appears minimal. As the Regional Director himself iound, 
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distributors can and do vary from the suggested prices. 
[378a.] 

The Regional Director also made reference to memo¬ 
randa sent to distributors warning against the violation of 
uniform pricing regulations. [375a.] As the distributorship 
agreements make clear, however,* these memoranda reflect 
the Company’s concern (motivated by the Robinson-Patman 
Act, which even the distributors have no right to violate) 
that each distributor charge the same prices to his own 
similarly situated customers, not that he charge the same 
as all other distributors. In any event, the Company’s mere 
warning against a violation of law cannot possibly invest it 
with employer-like control of the party warned. 

Finally, the Regional Director emphasized that the Com¬ 
pany “unilaterally establishes the price it charges the dis¬ 
tributors ... .” [377a.] We fail to see how a seller’s offer of 
goods for sale at a set price renders his buyer an employee. 
Surely, the Company’s reservation of the right to set its 
own price and profit structure is irrelevant to the status 
of the distributors. 

B. The Company Does Not Intrude Into the Daily Activities 
of the Distributors. 

Although the Regional Director found it “clear from the 
record that there is no day-to-day supervision of the dis¬ 
tributors” [374a], both he and the Board contradictorily 
concluded that the Company pervasively (though not daily) 
intrudes into the distributor’s affairs. This conclusion is 
unwarranted. 


* See 2!>8a, by which the distributor accepts the responsibility 
for granting the same discounts and rebates “to all those retailers 
who earn the same . . . . ” 
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1. The Company's Publication o) a Book of Agreed- 
Upon Procedures Gives It No Control Over the Manner and 
Means of the Distributor’s Performance. According to the 
Board, the Company “requires compliance” with a 10-page 
booklet of procedures. [308a.] 

Even assuming this is so,* it should he noted that the 
individual distributorship agreements provide that the dis¬ 
tributors will “abide by” this book of procedures [304a, 
314a], and the book itself provides for amendment of the 
procedures only “with the help” and “with the concurrence” 
of the distributors themselves. [329a-330a.] Thus, these 
procedures cannot be said to have been forced upon the 
distributors or imposed—as they could he imposed by an 
employer—unilaterally. 

In any case, it is clear that whether the procedures are 
expressed in hortatory or mandatory terms, they are no 
more than suggestions made by the Company on the basis of 
its experience in the business [Dftu-fttiu]—suggestions which 
the distributors are free to accept or reject. Even according 
to an IRA witness, the Company does not force or require 
distributors to follow the suggestions it makes with respect 
to the servicing of routes. [219a.]** 

Without regard to its context, the Board focuses on one 
supposed “mandatory” procedure providing that the stores 

* One distributor-witness was not sure lie liad ever received the 
book. [230a.] 

## Based on one isolated instance, the Board concluded that the 
Company enforces compliance with even “hortatory” provisions, 
noting that the Company hail installed certain shelving in a store 
despite a distributor’s refusal to do so. ptilsa. n. 3.j But the record 
shows that, upon the distributor's refusal to provide the shelving 
requested by the store, it was a representative of tin* manufacturer 
• not the Company—who installed tin* shelving. I2*)tiu-258a.] 
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“must” be served at least weekly.* But as both the pro¬ 
cedure book and the Board’s own excerpt suggest, the pur¬ 
pose of this provision is to assure that the stores be ade¬ 
quately supplied with fresh merchandise. (The merchandise 
if, of course, perishable.) This, we submit, is an important 
aspect of the end to be achieved by both the distributor 
and the Company, and one which the latter may legitimately 
seek to control.** 

2. The Distributor Representatives Do Sot Control the 
Distributors' Means and Methods. The Board concluded 
that the Company’s Distributor Representatives, or “DR’s,” 
“oversee” the distributors in various respects. [309a.] 
Whatever “oversee” may mean, it is not (even by the 
Board) equated with “supervise,” and such “overseeing” or 
observing cannot certainly be equated with “control.” 


* [3!)8a, n.3.) The full paragraph from which the Board’s 
excerpt comes reads |3(i(ia]: 

“In order that the continued good will of all customers be 
sustained, it is necessary that proper attention be given to 
servicing accounts. This insures the continued expansion of 
your sales. Stores must be served at least once each week and 
for larger independent stores and chains, as many more times 
each week as is necessary to keep the stands, racks and gon¬ 
dolas adequately supplied with fresh merchandise.” 

*• The Board attempts to buttress its conclusion by reference 
to another isolated occurrence during which the Company opened 
two distributors’ trucks and delivered merchandise to their cus¬ 
tomers 13!tha-3!l!la, n. .’I.) The Board’s recitation ignores that these 
distributors had announced the termination of their relationship 
with the Company, that tiie Company opened their trucks only 
after repeated and unsuccessful efforts to rea them, and that the 
Company made sure to take (and later give these distributors) an 
inventory of the merchandise on their trucks (for which they had 
paid) prior to its making the deliveries. [2ti0a-2ti2a.j 
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The* record shows that the DR’s do not exercise any 
regular or continuous supervision or control ot the dis¬ 
tributors. Indeed, they cannot even take it upon themselves 
to accompany a distributor on the latter’s route; they do 
so only at the request and with the consent of the distribu¬ 
tor himself. [20a-27a, 73a. ] 

The principal functions of the DR’s are promotional. 
They are available to provide guidance and assistance to 
the distributors when the, distributors so request and to 
seek to adjust complaints of inadequate service made by 
retail customers. The DR’s react to situations brought to 
their attention by distributors or customers; they do not 
act affirmatively to control the distributors’ operations. 
It is only in the context of these requests for assistance by 
distributors or complaints by customers that the DR s or 
others in the Company meet with the distributors to sug¬ 
gest or instruct how the routes may be properly serviced. 
[See 25a-2!)a, 153a-156a, 24!)a-250a.] And it cannot be 
doubted that their occasional intervention into the distribu¬ 
tor-customer relationship has been beneficial to tin* dis¬ 
tributors. The DR’s have frequently persuaded retail cus¬ 
tomers, who have threatened to bar particular distributors 
from their stores, to accept continued service from the 
distributor involved. [25a-26a, l'Jla-lbtia.J 

If the Company’s incontrovertible right to control the 
result sought to be achieved has any meaning, and if it is 
entitled to enforce the distributor’s eontractual promise 
to use his best efforts to procure sales, the DR’s must be 
accorded the authority (in the Regional Director’s own 
language) ‘‘to ascertain generally what sort of job the dis¬ 
tributor is doing.” [37<iu.J While the DR’s most certainly 
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do “ascertain” and observe, the record reveals no trans¬ 
lation of the results of such observation into action affect¬ 
ing the distributor’s performance.* 

C. The Company Has Mot Inf ringed Upon the Transferability 

of the Distributor's Proprietary Right. 

It is not controverted that a distributor may transfer 
the proprietary right he has purchased for thousands of 
dollars and seli his route (or part thereof) at any time. 
[371a-372a.] But the Regional Director concluded that 
the Company “effectively controls such sale by reserving 
the right to reject any applicant and by setting down the 
monetary formula by which said sale shall be transacted. 
[378a.] 

It is true that the distributorship agreements permit the 
distributor’s sale of a route to an “accredited buyer” and 
refer to a formula for such sale.** The Company extends 
credit to distributors, and is, we submit, entitled to investi¬ 
gate the eredit-worthinesss of a potential buyer. In any 
case, no proposed sale has ever been rejected by the Com- 


* Thus, while the Regional Director called attention to the “one 
occasion” when a DR followed a distributor on_ the latter's route, 
lie cited no consequences resulting therefrom. I37tia.] bvrn the dis¬ 
tributor who was allegedly followed had no idea and apparently 
never learned—what, if anything, the DR had said to the former’s 
customers. [242a.] In the same vein, the Board emphasized that 
Company representatives occasionally meet with distributors. [3911a, 
n. 4.j Whatever significance may be attributed to such meetings, 
the record shows that the distributors’ attendance is by no means 
compulsory. Asked what happens if the distributors fail to at¬ 
tend, the Company witness answered, “Nothing. ' [71a-72a.] 

** See 2D! a. It would seem, of course, that the Company’s princi¬ 
pal interest is to set forth a formula for the resale back to it of a 
distributor’s route. [See 300a (fll4).] 
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pany. [78a-7!>a, l!)7a.] Moreover, the provisions respect¬ 
ing the sales price have been disregarded, and (as the 
Regional Director found) “in practice distributors have 
been allowed to sell for whatever price they can get.” 
[372a.] 

Thus, the "effective” control perceived by the Regional 
Director is no more than a theoretical control, and its 
wow-exercise cannot foster the conclusion of employee 
status. 

The Regional Director also concluded that the Company 
has the right to terminate the distributorship agreement 
“under certain circumstances of which it is the sole judge,” 
and suggested that when a customer refused to deal with 
a distributor the Company’s determination of where the 
“fault” lay was conclusive. |377a-378a.] 

The Company, like most contracting parties, has the 
right to terminate the distributorship and can make the 
initial judgment as to the party at fault when a store de¬ 
clines further dealing with a particular distributor. But 
the distributorship agreements contain arbitration clauses 
and distributors can, like any one allegedly wronged by a 
breach of contract, challenge the Company’s action before 
an arbitrator or in the courts. There is nothing in these 
agreements which precludes the distributor from so doing 
or arrogates to the Company the final determination of 
such matters. 

Finally, the Regional Director erroneously concluded 
that one distributor had his route “taken away from him” 
as a result of dishonesty. [37Ga.] The distributor involved, 
who was'accused by one of his customers of stealing mer- 
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chandise and consequently prohibited by the customer from 
further servicing the account, could have either sold his 
route or hired someone to operate it. He elected to and 
did sell. [157a-164a.] The route was by no means “taken 
away.” * 


POINT II 

In Determining That the Distributors Were Employees 
Rather Than Independent Contractors, the Board Mis¬ 
applied the Applicable Legal Standard. The Board's 
Conclusion Is in Direct Conflict With the Result Reached 
in Other Similar, If Not Identical Cases, and Thus Dis¬ 
serves the Fair and Consistent Administration of the 
National Labor Relations Act. 

The determination whether an individual is an “em¬ 
ployee” or an “independent contractor” is to be based upon 
the application of “general agency principles.” N.L.lt.H. 
v. United Insurance Co., 390 U.S. 254, 256 (1968). Xo 
“shorthand formula or magic phrase” may guide the an- 


* One further administrative finding deserves comment. Accord¬ 
ing to the Regional Director, the prospective purchaser of a route 
is required to complete “a standard form application for employ¬ 
ment." [372a.] This conclusion is based solely on the testimony 
that one distributor was asked to fill out an “employment applica¬ 
tion" (of no specific form, “standard” or otherwise) and that he 
was told by a receptionist that “[e]verybody” had to do so. [254a- 
255a.] The Hoard accepted this hearsay report as reflective of a 
general practice despite testimony by the Company’s Vice Presi¬ 
dent and (Jeneral Manager that the only form filled out by a 
prospective purchaser is a personal balance sheet or financial state¬ 
ment. ]2!)a-30a, 32a-U4a, 101a.] It should also be noted that the 
interest of such it prospective purchaser is solicited, inter alia, 
by Company advertisements in the "Business Opportunities”—not 
"Help Wanted”—columns. [29a.] 
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swer; rather the “total factual context” must be examined 
and “all of the incidents of the relationship must be as¬ 
sessed and weighed with no one factor being decisive.” 
Id. at 258. 

We do not here quarrel with the Hoard’s translation of 
“general agency principles” into the so-called “right to 
control” test. Rather, we submit that, while properly ver¬ 
balizing the standard, the Board has erred in its application 
—that, in this case at least, the "right to control” test has 
become just the mechanistic “shorthand formula or magic 
phrase” against which the Supreme Court warned. 

The right to control test does not preclude independent 
contractor status where some elements of control exist. 
Proper application of the test requires that distinctions 
l>e made between control over the manner and means and 
control over the result sought. 

The Board failed to make this analysis. It failed to dis¬ 
cern that the matters as to which the Company may (or at¬ 
tempts to) exercise some degree of control are all related 
to the promotion of a goal—continued and increased sales 
of the Company’s franchised products—a goal which it 
shares with tin- distributors, and the attainment of which 
benefits both. 

in Brown v. X.L.R.B., 4(52 F.2d G90 (bth Cir.), cert, de¬ 
nied, 400 I'.K. 1008 (1072), the court found "immaterial” 
to its determination regarding the status of certain news¬ 
paper dealers the fact that tin* asserted “employer” pub¬ 
lisher desired complaints to be rapidly adjusted and sales 
promoted. As the court n't;tod (id. at 703): 

“(ireat importance may not be attached to the fact, as 
the trial examiner put it, that 4 [tJhe result to be ac- 
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complished is, of course, the circulation and sale of the 
Company’s newspapers.’ liotli the Company and the 
Dealer benefit from increased circulation and sales. 
The rapid adjustment of complaints and a desire to 
promote sales are mutual goals, whether the Dealers 
are employees, independent contractors, or franchisees. 
It is immaterial to the present inquiry that the Com¬ 
pany wishes complaints to be adjusted or sales pro¬ 
moted.” 

Here, also, the Hoard failed to discern that the sug¬ 
gestions (even if properly characterized as “instructions”) 
the Company may offer a distributor concerning the ser¬ 
vicing of a route are suggestions as to a course of conduct 
( c.(j ., making deliveries to a retail store with a frequency 
that will assure adequate stocks of fresh merchandise) which 
a distributor, motivated by the prospect of greater personal 
profit, would independently pursue. Cf. Broun v. N.L.Ii.B., 
supra, in which the court termed the publisher’s “admoni¬ 
tions” (or “requirement[s],” 402 F.2d at 701) that news¬ 
papers be dry and promptly delivered “precautions which 
the Dealers’ self-interest compels.” Id. at 703-704. 

Moreover, the Board disregarded the Supreme Court’s 
direction that “the total factual context” be assessed. 
N.L.II.B. v. United Insurance Co., supra, 300 U.S. at 258. 
This “total factual context” must, we submit, include the 
structure of the industry and the nature of the business in 
which the individuals, whose status is in question, function. 
That a company observes certain practices or pursues cer¬ 
tain methods of operation essential to or inherent in the 
nature of the business conducted, cannot be regarded as 
decisive on the question of status. See News-Journal Co. v. 
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N.L.R.B., 447 F.2d 65, 07 (3rd Cir. 1971), cert, denied, 404 
U.S. 1016 (1972).* 

Unlike the alleged “employer” in many cases involving 
the status of distributors or driver-salesmen, the Company 
here is engaged only in the distribution business. It does 
not also manufacture, process, or publish the goods it is 
franchised to sell, and it accordingly lacks (and thus can¬ 
not invest its distributors with) whatever attributes of 
power and authority would stem from a more variegated 
role. 

The Hoard not only ignored the Company’s narrow com¬ 
mercial role, but tarred it with “controlling” matters ( e.g., 
prices charged retail customers) with respect to which it 
is itself restricted. The Company simply cannot cede to 
its distributors rights it does not possess, and its inability 
so to do cannot transform independent contractors into em¬ 
ployees. 

The uniqueness of tht‘ judgment to be made in cases 
such as this cannot of course be used as a device to insulate 
the Board’s decision from review. See Buriuskas v. 
N.L.H.B., 357 F.2d 822, 827 (D.C. Cir. 1966). The Board 
“cannot arbitrarily treat similar situations in dissimilar 
ways.” Cm nation Co. v. A I.L.R.B., 429 F.2d 1130, 1134 (9th 
Cir. 1970). And we submit that the total factual context 
surrounding the relationship between the Company and its 

* In Xt ws-loiirnal, another case involving newspaper dealers, 
the Third Circuit acknowledged that “the maintenance of an ef¬ 
fective* circulation department by a large newspaper requires pre¬ 
cise adherence to, as well as frequent amendment of, the delivery 
schedule,” and, in light thereof, found “important but not decisive” 
the facts that the dealers, whose status was in dispute, were limited 
in their opportunities to vary the order of deliveries or the routes 
utilized. 447 F.2d at t>7. 
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distributors here is essentially identical to that present 
in cases, decided by both the federal courts and the Board, 
where independent contractor status was found. Indeed, 
the case here is stronger for such status. 

In Frito-Lay, Inc. v. N.L.R.B., 385 F.2d 180 (7th Cir. 
1007)—a case of particular significance, because it also in¬ 
volved the snack food industry—the Court concluded that 
the single truck distributors of the products manufactured 
and sold by the Company were independent contractors 
despite the presence of factors heavily relied upon by^ie 
Board in the present case. 

The Frito-Lay distributors could not set the price of 
merchandise to chain stores, and the Company published 
a list of suggested prices for non-chain customers. Id. at 
185-18(1. In Frito-Lay, as here, the Company set the prices 
at which it sold its products to distributors—a fact that 
was not found helpful to the Board’s argument. "Obvi¬ 
ously,” said the court, “the Company fixed the price on its 
merchandise sold to the distributors. So far as we are 
aware, that is the ordinary and usual manner of doing 
business.” Id. at 186. 

In Frito-Lay, the Board also relied on evidence showing 
that the Company conducted meetings witli the distributors 
for the purpose of promoting sales and announcing specials; 
that Company representatives accompanied distributors on 
their routes to assist in sales, offered suggestions with re¬ 
spect to promotion, made advertising materials available, 
and directed distributors to help install promotional dis¬ 
plays. Id. at 184-185. 

Reliance on this evidence, said the Seventh Circuit, re¬ 
flected the Board’s failure “to distinguish between activi- 



44 


ties of the Company which related to the manner and 
means by which the result produced by the distributors was 
to be accomplished and those which related to the result it¬ 
self.” Id. at 184. Nor did this evidence dissuade the Court 
from concluding that the “chief concern of the Company 
as well as the distributors was in the end result, that is, 
the sale by the distributors of the products which they had 
purchased from the Company.” Id. at 184. 

In Carnation Co. v. N.L.lt.B., supra, 42b 1* .2d 1130, the 
court rejected the Board’s characterization of certain dairy 
route salesmen as employees and denied enforcement of 
the Board’s bargaining order though the evidence showed, 
inter alia, the following (id. at 1131-1132): 

(1) That all route salesmen purchased their trucks 
from the Company, executing conditional sales con¬ 
tracts and assigning their accounts receivable to the 
Company. 

(2) That all route salesmen were required to execute 
a trust agreement establishing a joint bank account 
with the Company, into which all proceeds from their 
delivery routes were required to be deposited and from 
which withdrawals could he made only over the Com¬ 
pany’s and salesman’s signature. 

(3) That the Company suggested retail prices. 

(4) That the salesmen were required to install and 
pay for advertising material which the Company, at 
its option, decided to furnish. 

( 5 ) That the Company could terminate the dis¬ 
tributorship agreement on one day’s notice if the 
salesman breached, in which event the Company re- 
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possessed his truck without the need to account for 
the salesman’s equity. 

(6) That the salesman could not assign his rights 
under the distributorship agreement without the prior 
written consent of the Company. 

In the court’s view, all of the above constituted “[e]vi- 
dence of economic control” which was “not necessarily proof 
of the kind of control that is relevant to a decision whether 
a person is a contractor or an employee,” but rather was the 
kind of control “found in a variety of ‘franchise’ arrange¬ 
ments oriented toward brand-name protection and market 
penetration.” Id. at 1134. 

In Carnation also there was not, as there is here, an 
agreement with the collective bargaining representative 
sanctioning the salesmen’s entry into individual distributor¬ 
ship agreements. To the contrary, the Company in Carna¬ 
tion unilaterally made such arrangements over the Union’s 
explicit objection. See id. at 1131, 1135. 

Similarly, in Meyer Dairy, Inc. v. N.L.H.D., 421) F.2d 697 
(10th Cir. 1970), the distributors were found to be inde¬ 
pendent contractors although the Company set the prices 
which the distributors paid and suggested the prices at 
which they should resell; although the distributorship con¬ 
tracts set certain standards that were to be maintained if 
the distributors were to retain their territory; although the 
Company afforded the distributors “some advantages” with 
respect to the purchase and servicing of their trucks, and 
permitted them to use Company vehicles and employees; 
and although the Company, free of charge, furnished 
printed materials and forms to promote the sale of and 
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to assist the distributors in handling the products. Id. at 
700-701. 

Of extreme importance is the tact that in none ot the 
above cases does there appear to have been any financial 
investment even approaching the substantial $4,o00-$5,000 
down payment made and $20,000 obligation undertaken by 
the distributors here. 

Indeed, in Broun v. N.L.R.B., supra, the newspaper 
dealers found to be independent contractors had not even 
purchased—and thus, of course, could not sell or assign 
a dealership, a customer list, or good will. 402 F.2d at 702, 
705. 

The Company in Brou n suggested resale prices to which 
many dealers adhered; required dealers to deliver papers 
to customers no later than a certain specified time; uni¬ 
laterally increased the number of papers dealers were 
obliged to purchase; had its supervisory personnel make 
suggestions about billing methods and product displays; 
and operated a service for the handling ot customer com- 
plnints. Id. at 701, 702. 

Notwithstanding all of these factors of alleged “control,” 
the court found that the dealers were independent con¬ 
tractors. In so doing, it emphasized, inter <ilia, that their 
individual contracts with the publisher—just like the dis¬ 
tributorship contracts here—explicitly defined the relation¬ 
ship created as that of independent contractor and at¬ 
tempted to insulate the company from liability for the 
dealers’ acts. “The contract,” said the court, “while not 
conclusive, is an important indication of the parties’ con¬ 
ception of their relationship.” Id. at 703. 
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Finally, we submit that the Board has failed to follow or 
satisfactorily distinguish its own precedent—its decision 
in Gold Medal Baking Co., 199 NLRB No. 132 (Oct. 27, 
1972). 

In Gold Medal, where certain distributors of bakery prod¬ 
ucts were held to be independent contractors, the Board 
found it significant that “. . . despite the earlier history 
of representation by the Petitioner [Union], the Employer 
and the distributors in the distributorship agreements ex¬ 
pressly stated their intention to create an independent con¬ 
tractor relationship.” Id. at p. 6. 

Although the Decision on Review in this case refers to 
the Company’s change in business methods (and errone¬ 
ously states that the route salesmen were “required” to 
execute distributorship agreements),* it makes absolutely 
no mention of the route salesmen’s “earlier history of rep¬ 
resentation” and the explicit “independent contractor” ter¬ 
minology of the optional distributorship agreements. 

Indeed, whereas the Company here obtained the collective 
representative’s agreement to the withdrawal of the route 
salesmen-distributors from the bargaining unit, the em¬ 
ployer in Gold Medal initially agreed that the distributors 
would continue to be represented by the union, and then 
changed its mind. 199 NLRB No. 132, p. 2. 

Moreover, and although the Board attempts to distin¬ 
guish Gold Medal in part on the ground that the distribu¬ 
tors there “were not required by the company to adhere to 
suggested resale prices” [397a], the fact is, as the Gold 
Medal decision itself clearly states, that those distributors 

* [399a.] See pp. 12-13, supra. 
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departed from the suggested resale prices only “on occa¬ 
sion.” 199 NLRB No. 132, p. 7.* 

The only other basis upon which the Board purported 
to distinguish Gold Medal was that the distributors there 
“carried out their responsibilities under the distributor¬ 
ship agreements without supervision by the company.” 
[397a.] 

Without repeating all we have earlier said on this sub¬ 
ject, we assume that, though it did not “supervise,” Gold 
Medal did not surrender its rights under the distributor 
ship agreements—which included the “absolute right” to 
terminate if a distributor failed “to sell or service all of 
the customers assigned to him in a diligent manner or 
cause the loss of any such customer . . . .” 199 NLRB No. 
132, p. 4. We assume further that an attempt by Gold 
Medal to ascertain whether such failure had occurred 
would not have made its distributors employees. And, we 
submit, the Company here has, in the Board’s parlance, 
“supervised” in exactly the same way. 

In the penultimate paragraph in Gold Medal, the Board 
summarized the factors leading it to the conclusion of in¬ 
dependent contractor status. Leaving aside the distribu¬ 
tors’ “occasion [al]” variation from the suggested resale 
prices and the matter of supervision, those factors—eaci 
of which is present here—were us follows (id. at pp. (i-7): 

I. The distributors own and maintain their own trucks 
at their own expense. [Here, the distributors must 
supply their own trucks, which they may purchase (as 
14 of f>2 have) or lease from any source.] 

* The company in Hold Mi dal was both manufacturer and seller, 
and it (not its franchisor) suggested resale prices. Id. at pp. 2, 4. 





2. The distributors are given a proprietary interest 
of substantial value in their distributorships which 
they can sell to a third party.* [The same exists here.] 

3. The distributors can add customers to their routes, 
if they so desire, and some have done so. I'l he same 
is true here.] 

4. Although the agreement specifies that the distribu¬ 
tors shall keep accurate records of all purchases and 
sales and make them available to the Employer for 
inspection, all record keeping is in iact done by the 
distributors themselves. [Here, the agreement obli¬ 
gates the distributor to maintain accurate books (which 
some distributors do and some do not, 12(ia) that aie 
to be turned over to the Company only upon termi¬ 
nation, and requires the distributor to furnish the Com¬ 
pany with certain limited information for specific pur¬ 
poses (which, again, some do and some do not, 133a- 
134a). See 278a, 299a, 301a-302a.] 

5. The distributors make their own collections (ex¬ 
cept for chain stores) and if they extend credit, assume 
the risk of loss for nonpayment. [The same is true 
here.] 

6. The distributors no longer receive fringe benefits. 
[The same is true here.] 

Not only does the record here contain all the elements 
found crucial to the Board’s “independent contractor’’ con¬ 
clusion in Gold Medal, but in addition the conclusion in 
that case was made notwithstanding the presence of a host 
of factors pointing toward employee status. Some of these 

•Such sale was subject to Gold Medal’s prior written approval. 
Id. at p. 4. 




“negative” factors—none of which is present here were 
as follows: 

1. In Gold Medal, the company had the right, under 
the distributorship agreements, to assign additional 
customers to a distributor. Id. at p. 3. 

2. In Gold Medal, the distributor agreed to pay a 
specified amount of “liquidated damages” if, without 
the company’s written consent, he purchased products 
from anybody else. Id. at pp. 3-4. 

3. In Gold Medal, distributors could not exchange cus¬ 
tomers without the prior approval of the company, 
and, even with such approval, there could be no pay¬ 
ment upon such exchange. Id. at p. 4. 

4. In Gold Medal, all but one distributor had the com¬ 
pany’s name painted on their trucks. Id. at p. 5, n. 2. 

In sum, the result reached by the Board here simply can¬ 
not be squared with the result in Gold Medal and is 
markedly inconsistent with the conclusions reached in other 
nearly-identical cases. And such inconsistency is particu¬ 
larly disturbing where the applicable standard is as broad 
anti amorphous as the “right to control ’ test. If, as the 
statute clearly permits, others (like the Company and the 
distributors here) are to be able responsibly to structure 
an independent contractor relationship—if consistency in 
the administration and interpretation of the Act is to be 
served—the petition for review must be granted and the 
Board’s bargaining order must be denied enforcement. 

* Here. 1 lie distributors’ trucks do not bear the Company’s name. 
Rather, if the distributor wishes, he may have the manufacturer’s 
name painted on the truck at the manufacturer’» expense. [47a- 
4Sa. ] 
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CONCLUSION 

For the reasons set forth above, it is respectfully re¬ 
quested that the petition for review be granted and that 
the Board’s Decision ^<d Order of February 22, 1974, as 
amended February 27, 1974, be set aside in all respects. 
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office of the Clerk of .... 

of Netv York 

Dated, New York, & 

Yours, etc., 

PSOSKAUER ROSE GOETI l MENDELSOHN 

Attorneys for 

300 PARK AVENUE 

NEW YORK, N. Y. 10022 


To 

Attirmois for 


Sir: 

Please take notice that an order of 
which the within is a true enfry will he pre¬ 
sented fm vttloncnt and signature herein 
to Mr. Justice 

at °t 

this Grurt at 
in the li/roujjh of 

City of New York, 

on the day of • 19 

at o’clock tn the noon. 

Dated, New York, 19 

Yours, etc., 

PRO' KAUER ROSE GDEII A MENDELSOHN 

A l linnets /or 

300 PARK AVENUE 

NEW YORK. N. Y. 10022 


To 


74-1336 and 

INDEX NUMBER -2_4=JL42Ii- 187 - 


UNITED STATES COURT 01’ / Pl EAES 
FOR THE SECOND CIRCUIT 


|LORENZ SCHNEIDER CO,, INC., 

Ret i tioner, 

- a<j a i n :> t - 

I NATIONAL LABOR RELATIONS HOARD, 

Respondent. 


CERTIFICATE OF SERVICE 


PROSKAUER ROSE GOETZ & MENDELSOHN 
Attorneys for I’etitioner 


300 PARK AVENUE 

NEW YORK. N. Y. 10022 
MUhkat Hill R-7SOO 

AU communicctlon* itkmiU b« rtderrtd 


to M>. 


Due aenric* ot • copy et the •Sihin 


U hereby cdraKted. 


DcicdL New York 

To 


Attorneys for 


Attorneys for 











